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UNITED STA 


HARRY G. HACKETI 


Preliminary Statement 


Harry G. Hackett, Jr., appeals from 
onviction entered on January 30, 1976 in th 
States Distriet Couı for the Southern District of New 
York, after a even-dav trial before the Honorable 
Edmund L. Palmieri, United Stat istrict Judge, and 
a jury. 


Indictment 74 Cr. 943, filed October 7, 1974, charged 
the defendant Harry G. Hackett, Jr., in Count One with 
havin,: conspired together with Richard D. Johns and 
Leo: S. Laws to distribute ana possess with intent to 
distribute narcotic drug controlle^ substances, in viola- 
tior of Title Z ited States Code, Section 8:6, Counts 
Two and Three cnarged Hackett with having distributed 


and possessed with intent to listribute 24.75 grams ¢ 


cocaine on June 26, 1974 and 54.18 grams of cocaine on 


July 23, 1974, respectively, in violation of Title 21, United 
States Code, Sections 841í(a! (1: and 841(bı (11ıA 1. In 
Count Four Hackett was charged with having possessed 
with intent to distribute 4.77 grams of cocaine on July 
23, 1974, in violation of Title 21, United States Code, 
Sections 841í/a!(1? and 841(b)(1/)(Aj. Hackett was 
charged in Count Five with having possessed with intent 
to distribute 871.96 grams of marijuana, in violation of 
Title, United States Code, Sections 841(a1(1! and 841 
(b) (1) (B). 


Trial commenced on November 24, 1975, and on De- 
cember 2 and 3, 1975 the jury returned guilty verdicts 
against Hackett on all five counts." On January 30, 1976, 
Hackett was sentenced to concurrent terms of six vears 
imprisonment on each of the counts, to be followed by 
concurrent six-year special parole terms on Counts One 
through Four and a four-vear special parole term on 
Count Five. 


Statement of Facts 


The Government's Case 


The proof a: trial demonstrated overwhelmingly that 
Hackett was a ready source of illicit drugs who, on June 
26, 1974 and July 23, 1974, provided Richard John: with 
one ounce and two ounces, respectively, of cocaine which 
Johns in turn attempted to sell to two undercover police 
officers. 


* Prior to trial co-defendant Richard Johns pleaded guilty to 
Count One. Johns testified for the Government at Hackett's trial 
and was later sentenced to 3 years imprisonment, execution cf 
which was suspended, and was placed on probation for 3 years. 
Co-defendant Laws pleaded guilty ‘o Count Five prior to trial and 
was later sentenced to a term of one vear’s imprisonment, exe 
tion of which was suspended, and was placed on probation for 2 


years. Laws did not testify at Hackett's trial. 


A. The June 26, 1974 transaction and what 
preceded it. 


In April 1974, Eddie Newton, an undercover police 
officer assigned to the Drug Enforcement Administration 
Task Force, was introduced by an informant to Richard 
Johns at John's apart in Brooklyn. Johns, at 
Officer Newton's request, la took Newton to another in- 
dividual's apartment in Brook!yn, where he introduced 
Newton so that Newton could negotiate for the purchase 
of an ounce of heorin.* After a purchase was completed, 
Newton told Johns he would be interested in purchasing 
cocaine if Johns had a supplier. Johns stated that he did. 
(Tr. 20-22. .24-26).** 


Some: e later, Johns phoned the defendant Hackett 
an old friend who Johns had first met 6 to 8 vears earlier 
when both men lived in Greenwich Village, to " ermine 
whether Hackett could supply him with :cocaine.*** 


Hackett agreed to furnish cocaine. (Tr. 221-22, 226). 


On the evening of June 26, 1974, Officer Newton placed 
three tape-recorded telephone calls to Johns to finalize 
arrangements for the purchase of one ounce of cocaine. 
During the first call Officer Newton explained that he 


would not advance any money for the cocaine until he 


x 


* Johns testified at trial that he did not realize that Newton 


was interested in purchasing heroin, as opposed to cocaine, until 


after a sale of heroin was completed. (Tr. 263, 274-75 Officer 
Newton, on the other hand, testified that Johns was full, 
from the outset that the sale was to involve heroin. (Tr. 125-! 
The abbreviation "Tr." refers to the tria! transcript; 
| Government E bit X” to Defense Exhibits: and “Br.” 


earlier Hackett and Johns had engaged 
together. (GXs 32, 32A) 
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actually received the package." Johns replied that 
he would have to check with his “man”, and Officer New- 
ton said he would call back shortly. ‘GX 30A). Officer 
Newton again phoned Johns about half an hour later. 
Johns said he had not yet contacted his source, but had 
left a message with his answering service.** When Officer 
Newton inquired whether in the future Johns would be 
able to obtain eighth kilogram quantities of cocaine 
for sale, Johns replied, “Yeah, this is my straight connect 
here, boy." (Tr. 38; GX 30B). About twenty minutes 
later Newton placed his third call to Johns. Johns, who 
had just spoken by phone to Hackett, told Newton every- 
thing was set. Johns told Newton to meet him at 95th 
Street and Riverside Drive in Manhattan at 9:30 tha: 
evening. (CX 30C). 


Newton, together with a second undercover police 
5 I 

officer, Kendall Feurtado, drove to the appointed place. 

When they rived, Johns approached their car with a 


second man, Robert Holcomb, a long time friend of both 
Johns and Hackett. After brief introductions Johns told 
Newton to wait while he went to get the ounce. Johns 
and Holcomb then crossed the street and entered an 
apartment building at 230 Riverside Drive. The police 
officers then made a U-turn and pulled in front of the 
building just in time to see Johns and Holcomb enter the 
elevator. (Tr. 41-42, 232, 362-64). 


Each of the phone calls was recorded. The tape was marked 
as GX 30. Transcripts of the three cails were separately marked 
as GXs 30A, 30B, and 30C. 

** That Harry Hackett had an answering service in June 1974 
was established not only by Johns’ testimony, but also by the testi- 
monv of Hackett’s girlfriend June Murphy and certain notations in 
notebooks seized from Hacketts apartment at the time of his arrest. 
(Tr. 584: GX 20(c 


Johns and Holcomb proceeded to Harry Hackett's 
apartment, number 10A. Once inside the apartment, 
Hackett and Johns had a brief discussion about the ounce 
of cocaine, and Hackett then directed Johns to a small 
medicine vial which contained a small sample of cocain 
Johns picked up the vial and took it downstairs to the 
po.ice officers. (Tr. 233-34: 

Inside the undercover car, Johns handed Officer Feur- 
tado the vial. Feurtado examined the vial, agreed that 
it contained good quality cocaine, and returned the vial 
to Johns who promptiy returned it to Hackett's apartment. 


(Tr. 43-44, 235-36, 364-66). 


Upon his return, Hackett directed Johns to the ounce 
package. Johns picked the package up from a tabl 


ie two undercover officers and 


l 
brought it downstairs to tl 
in return received $800. Before departing, Johns advised 
the officers that he could be reached at home any night 
after 7 P.M. (Tr. 44-45, 235-37, 366-67) 


Johns returned to Hacketťs apartment to give him 


his share of the proceeds--$500 to $600. After a briei 
discussion with Hackett, . ‘ft the apartment and 
returned to Brooklyn with "om 10 had spent his 
time playing records a relaxi in Hackett’s apart- 
ment. (Tr. 237-41). 


B. The July 23, 1974 transaction and the events 
that followed it. 


On July 23, 1974, Officer Newton placed two tape- 
recorded phone calls to Johns in an attempt to arrange a 
purchase of an eighth kilogram of cocaine (approximately 
four ounces!. Twice during the first call, Johns referred 
to his source by name as “Harry.” Johns told Newton 
that Harry at that time had only two ounces for sale 


b 


Newton agreed to pay 3900 per ounce, and Johns told hiin 
to again drive to 95th Street and Riverside Drive. | GX 
31A, 31B; Tr. 46-59, 242-44). 


Offieers Newton and Feurtado arrived at 95th Street 
and Riverside Drive at approximately 9:30 P.M. Their 
car was equipped with a recording device. A few minutes 
after they arrived Johns entered the car and said that 
his source was not at home, but that he expected him 
shortly. The three men spent the next hour in the under- 
cover car awaiting the arrival of Johns' supplier, Harry 
Hackett, with Johns occasionally getting out of the car 
to call Hackett's apartment to see if he had arrived hon 
While sitting in the car, Johns told the two officers tha 
his supplier had been doing such a brisk business that 
had recently run out of plastic bags in which to 
the drugs and had been forced to use paper bags. 
also explained how vears ago he and Harry had tran 
ported marijuana in suitcases, but had decided that deai- 
ing in such bulky drugs was too risky. (Tr. 59-61, 245- 
46, 370; GX 32A !. 


During this discussion about marijuana transaction 
a car pulled up behind the undercover vehicle and double 


parked. Harry Hackett got out of the car, togethe 
with his girl friend, June Murphy Hackett. carrying 
packages, walked toward the entrance to 230 Riverside 
Drive. As Hackett walked alongside the undercover car, 


which was parked parallel to the entranceway to 230 
Riverside Drive, he bent down, looked into the car, stared 
at Newton and Feurtado, and then nodded to Johns. 
Hackett and Murphy then walked to the elevator, where- 
upon Hacket turned and continued to stare in the direc- 
tion of the undercover car. Hackett and Murphy thé: 
took the elevator to the tenth floor. (Tr. 65-67, 216-50 
971). 


Having seen his supr"ier Hackett arrive, Johns sud- 
denly broke off mari,uana-related discussion, got out 


the undercover car, and walked around to the 


partment building. He was next seen 
4 ] * | 


350, 372-7: 

Inside apartment 10A, Hackett told Johns he had been 
shopping and apologized for the delay. (Tr. 252 
Meanwhile, outside the apartment building, a gypsy taxi- 
cab pulled up and Leon Laws got out carrying a small 
blue-patterned suitcase. Laws then walked into 230 
Riverside Drive and was observed taking the elevator to 
the tenth floor. (Tr. 67-68, 374-75) 

After ringing the doorbell to Hacketťs apartment, 
Laws entered carrving the blue-patterned suitease. Johns 
who had once previously seen Laws as he was walking out 
of Hackett’s apartment was introduced to Laws by 
Hackett. Johns then briefly went to the bathroom, and 
when he came out, Hackett told him to pi 
ounce cocaine package which was o! 
so and took the package downstai 


officers. (Tr. 252- 


Once inside the undercover car, Johns handed the 
package to Officer Feurtado A prearranged signal was 
then given by Offieer Newton and Johns was arrested 


bv a number of surveillance officers The surveillance 


Fres O \ undercov: } 


omo mre 
rib- | 


The arresting officers advised Johns that he had the 
right to remain silent and that anything he said could 


hat they could see the 
itor confirmed that 
Hackett and M IV al nents later, Johns went directly to the 


tenth floor 


1 


be used against him, but neglected to advise him of his 
right to counsel. Johns was also told that he might go to 
jail for the rest of his life. 


Initially, when Johns was questioned he denied, out 
of loyalty to his long-time friend Hackett, that he had 
received the cocaine in Hackett's apa) 
ever, when Officer Newton advised hin 
a police officer, Johns, realizing the jig 
Officer Newton had seen Hackett nod 
statement implicating Hackett. (Tr. 69-70 
393). 


Johns was then accompanied by police officers, in- 
cluding Detective Ronald Stanley, to apartment 10A where 
he kno ked on the door. Hackett came to tl lo 


in a T-shirt and was placed under arrest. He then 


for an opportunity to get dressed, and the police 
accompanied him from the ver in the living 


(Tr. 394). 


Inside the living room, Detective Stanley heard a nois 
coming from a bedroom at the rear of the apartment 
As he walked toward the doorway to the bedroom. he 
saw a clear plastic package containing a white powder on 
top of a scale which was in turn on top of a stereo conso 
Approaching further, he saw Leon I av standing ! 
bed surrounded by plastic bags containing a « 
table matter Laws identified himself 
Hackett's and was placed under arrest Tr 
A search of Laws moments later uncovered 


glass vial containing a small amount 


The police officers then placed a number of phone 
calla to the Assistant United States Attornev on night 
duty to determine when it would be possible to apply for 

search warrant for Hackett's apartment. When the 


officers were advised i a warrant could not be ob- 
tained until the n morning, they removed their 
oners from the apartment : ‘ft police officer Gary 
Kuramoto t ire the apartment. (Tr. 398-99, 490-91 


> " 1 ] i t 
seori rieved a shii 


and wallet from the bedroom in which Laws had been 
arrested. (Tr. 400 


The next morning 
and Detective 


TET 
i] 


to the apartment which h rved on the building super- 
intendent before 1 arch. Tr 102-03 Detective 
Stanley then searche | bedroom in which Hackett 

obtained a wallet and shirt the ious evening, and he 


ized the followin 


From th« SLerer on lé a Mast nag containing 


cocaine.” a meas! ‘ing ‘ale and we ights: 


From the t f a bureau dresser, two bags 


marijuana; 

From the top dra: 

vials containing small amounts 
bag containing marijuana and 


containing hashish; 


F rom the bed. a clear | ] ic bag 'ontainine ma .. 
wana, a record album with traces of 


powder, and two plastie calendar cards:““ 


From the "a night table, a b: fF marijuan: 


bag were of 


attempted 


had 
ime from 


for mixing co- 


the mixing of the 
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§ From a closet, a plastic ! and glass vial con 
taining lactose,” as well as a food storage 
containing traces of cocaine; 


On the floor next to the bed, the blue print sui 
case which Laws had carried into the apartmen: 
containing two large plastic bags filled with mari- 
juana. Also on the floor was a box of baggi 
four measuring spoons, a bag of cigarette rolling 


paper and a strainer;** 


From the dresser and night table, four spiral note- 
books and two telephone books. ‘GX 6, 7, 8, 9, 
10, 11, 13, 14, 15, 17, 18, 19, 20; Tr. 403-07, 497- 
98, 504-13). 


Entries in the seized telephone books, concededly in 
Harry Hackett's handwriting (Tr. 431-32), included the 
name, address and phone number of Richard Johns and 
Robert Holcomb. (Tr. 432; GXs 20111, 20:2 Entries 
found in the spiral notebooks, again written in Hackett's 
hand, included “Dick John-2Z Fri." ** GX 201a1 14 
and under a listing which was apparently a weekly 
agenda, "Pass out messages to connects.**** (Tr, 426-25, 
133-34) Most incriminating of all, however, was a 
chart. again concededly in Hackett’s own handwriting, 
which was plainly a narcotics customer's list. Detective 
Stanley testified that "K" is a common abbreviation for 
kilograms, “S-8 an abbreviation for eighth kilograms 


and “Z” for ounzes. The customer's list (GX 20:/a::3 
read as follows: 


suring 


d tte 


cigare 
[211-21] 


'Z" is a common abbreviation in 

ounze Tr. 426 

sm (7 et , 1 used in the drug trade for 
Connect" is a term usec ie drug trade for 


(Tr. 426-28 


a prior similar act 


Hackett’ 1 tax í viction ľ IE dit of cocaine. Tr. 


a2 1-25. 537 
The Defense Case 


howeve r, Ci 1] 


h nited States Lines 
Steamship Co., tifi hat, on July 23, 1974, the night 


o) Hackett's arrest, he had gone to Hackett's apartment 


be. ween 30 and P.M. attend a previously 
arranged bu : mee it ackett. When Stewart 
he kitchen by police officers, 

released. On cross- 

he knew nothing of 

the events that had transpi ‘ior to his arrival at the 


apartment 


the defense and 

The detective 

recognize him, but believed that 

el at the apartment until about 

he night of Hacketťs arrest, approxi- 


15 minutes after Hacketť s arrest. (Tr. 550-51). 


June Murphy, admittedly in love with Hackett, testi- 
fied that in mid-June 1974 she had flown to visit her 
parents in St. Louis She claimed that before she le t, 
Hackett had told her that when she returned on Jun 

1974. he would be in Washineton, D.C. at a seminar 


She claimed that, although thev began to live together in 


early July, 1974, she received no letters or phone calls from 
Hackett from the date of he turn on June 23, 1974 


until she saw him again in early July Tr. 563-64) 


Murphy also testified that in early July, 1974, Harry 


Hackett began staying at her apartment so that his friend 


Leon Laws could ve a place to stay while he waited 


to get furniture for his own apartment. Murphy claimed 


that, on July 23, 1974, Hackett had returned to her 


apartment from work, eaten dinner and then gone shop- 


ping with her at A & S in Queens. They then returned to 
Hackett's apartment with some fruit and vegetables, be- 
cause Hackett had scheduled a business n eeting After 
arriving in the apartment, Murphy testified that she and 
Hackett cleaned up the living room an! kitchen, "nd tl 

Hackett sat down next to her and started preparing notes 


for the meeting. (Tr. 561-67 


ly thereafter, Johns arrived soon followed by 
Leon Laws. Murphy claimed that Johns and Laws knew 

h other because she had thrown a party at which both 
men were present After arriving, Laws, she testified, 
headed for the bedroom in which he was living, and Johi 
followed in the same direction Johns later left for a 
ice officers entered the apartme 


short time and then po 


| 
| 
and arrested her and Hackett Tr. 567-68) 


On cross-examination, Murphy, exhibiting a remark- 
able memory, testified as absolutely certain 


Hackett did not make a telephone call on July 23, 1974 at 
anv time from dinner on, because she was with him 


noved from 
or remem- 
ber having 


ining 


ined marijuana, 
minutes before 


a business meet- 


: seen Laws 
imed at trial 


Tr. 5761. 


even 


| } l 
i vas vVioūsiy un- 


d x 
Hackett and Steven 


III and Edward 

Each testified 

isly been convicted 
effect on their 
eputation for 


knew any- 


id 


The Government’s Rebuttal Case 


To rebu. June Murphy s intimation that Hackett might 


have been in Washington, D.C. on June 26, 1974 e Go 


ernment called Robert Holcomb. Holcomb, plainly host 


to the Government and : se friend of both Hackett and 
Johns, testifie that he recalled meetin ficer Newton 
on the corner of 95th Street and Riverside Drive outside 
of Hackett’s apartment buildi the summer of 1974 
and then accompanying Johns ı to Hackett's apartment 
He testified that Hackett was | in the apartment 
that night, and while he did not ackett hand any- 
thing to Johns, he recal tnat 4 | left the anart- 


ment and returned 


Assistant Unite tat Pykett testified that 
when he interviewe | ph: l Iv 24, 1974, she 
had told hin Wi li | ione; :2 she did not 
know Johns: and !3! she had n Laws once in a restau- 
rant, but did not see him arrive in the apartment on July 

i Was con! ry to Mur- 


| ut Murphy: suggestion that Hackett 
had not lived in hi rtment for approximately two 
weeks prior to July 23, 1974, ttective Stanley testified 
that a few days after seiziı f Hackett's ad 
books from the bedroom, Hackett h ‘alled him and said 
that without the address book he was having great diffi 
culty rea: hing business associates. The book—apparently 
so necess..\ for business he could not be without it for a 


few days, let alone two weeks—was eventually returned to 


Hackett. (Tr. 756-58 


ARGUMENT 


POINT I 


The Charge On Character Evidence Was Correct. 

In Any Event, a Timely Objection to the Charge 

, Was Not Taken And Any Conceivable Error Was 
Harmless. 


Hackett argues that the Distriet Courťs charge on 

d characte evjuence was e! neous Specifically, he con- 
tends that the Court's charge in effect instructed the jury 

that a reasonable doubt could not be predicated on evidence 


f the defendant's good character, whereas the defendant 


was entitled to charge that a reasonable douot could 
be based on i nee f the defendant's character alone. 
These contentior re both factually and .egally erroneous 
^. The Charge Was Proper. 

It has long been settled that "the accused will be al- 
lowed to ca witnesses to show that his charac , ich 
as would make it unlikely that he would be g the 
particular crime with which he is charged.” Edqington 


v. United States, 164 U.S. 361, 363 (1896 In certain 
y circumstances videnci af rood characte ! when weighed 
together wit! ther evidence in t? case, may be suffi- 


nt to create a reasonable doubt Id it 366 Miche 
v. t ted States, 335 U.S. 469, 476 (1948 
In fu cognit of these well-established principles, 


“Now, there was evidence in this case given by 


two of the defendant's witnesses as to his good 


character Good character is to be weighed as a 


factor in the defendant’s favor. You should con- 


sider it together with all the facts and cireum- 
stances which have been put before you and then 
give it the weight to which you think it is entitled. 

A defendant is not entitled to a verdiet of ac- 
quittal simply because he possessed a good reputa- 
tion for honesty or obedience to the law before the 
indietment. 

However, when considered along with all the 
other evidence the defendant’s reputation, like 
other factors in his favor, may generate a reason- 
able doubt as to his guilt. 

If, after considering all of the evidence intro- 
duced in this ease, including the evidence of the de- 
fendant’s reputation for good character, you have 
a reasonable doubt in vour minds with respect to 
any of the counts of this indictment, vou should 
acquit the defendant. 

You should return a verdict of guilty only if 
you are convinced on the basis of all the evidence, 
including the evidence of the defendant's reputa- 


tion ior good character, that the charge against the 


defendant has been proved beyond a reasonable 
doubt." (Tr. 914-15), 


The defendant snatches from this eminently fair and 


comprehensive charge on character one sentence, i.e., “[a] 


defendant is not entitled to a verdict of acquittal simply 


because he possessed a good reputation for ho t ind 
obedience to the law before the indictment.” He argues 
from this out-of-context passage that the jury was told 
that evidence of the defendant's good character could not 
engender a reasonable doubt. (Br. at 11!. This argument 
is a superb illustration of the distortions which may be 


created by pulling phrases out of an integrated instruction. 


Examined in context, the challenged sentence merely 
elaborated on the common-sense notion that the fact that 
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a defendant had a good reputation prior to the erime did 
not automatically entitle him to an acquittal and that the 
evidence of good reputation should be considered in the 
light of the other evidence for and against the defendant. 
That this was the true import of this remark became 
plain when the Court went on to say: 


“However, when considered along with all the 
other evidence the defendant's reputation, like other 
factors in his favor, may generate a reasonable 
doubt as to bis guilt." (Tr. 914). 


This sentence quite clearly informed the jury that, while a 
good reputation should not automatically lead to an ae- 
quittal, such evidence, when considered together with all 
of the other evidence, could create a reasonable doubt. 
This theme was then repeated for the jurors: 


“If, after considering all of the evidence intro- 
duced in this case, including the evidence of the de- 
fendant's reputation for good character you have 
a reasonable doubt in your minds with respect to 
any of the counts of this indictment, vou should 
acquit the defendant. 


You should return a verdiet of guilty only if 
you are convinced on the basis of all the evidence, 


including the evidence of the defendant's reputa- 


tion for good character, that the charge against 
the defendant has been proved beyond a reasonable 
doubt." (Tr. 914-15) 


Plainly, Hackett's argument is predicated on the pars- 
ing of a sentence lifted entirely out of its proper context. 
This Court has continually refused to accept the invitations 
of defendants to consider claims of error in char..ter 
evidence charges by isolating single passages of the charge. 
Untied States v. Kabot, 295 F.2d 848, 855 (2d Cir. 1961 
cert. denied, 369 U.S. 803 119621; United States v. 
Crosby, 294 F.2d 928, 947-48 (2d Cir. 1961), cert. denied, 


368 U.S. 984 (19621: cf. Edgington v. United States, 


supra, 164 U.S. at 36: These cases properly recognize 


that the impressions left with the jury can only be under- 
stoed by considering the charge as a whole. See Cupp v. 
Naughten, 414 U.s. 141, 146-47 (19731: Boyd v. United 
States, 271 U.S. 104, 107 (1926 


at le j "3 should have been 
] 


le doubt may be predicated on 


4 


Hackett also claims th 
instructed that a reasonal 
evidence of the defendant's good character “standing 
alone.” (Br. at 10, 17). Such instructions have repe: itedly 
been rejected by this Court. United States v. Fayette, 388 
F.2d 728, 736-37 (2d Cir. 1968); United States v. Scha- 
bert, 362 F.2d 369, 373 (2d Cir.), cert. denied, 3 ITS 
919 (1966): United States v. Lowe 
249 d Cir. 1955) (per curiam); cf. Nasl 
States, 54 F.2d 1006, 1007 (2d Cir.!, cert. den 
U.S. 556 (1932). This is so because an instruction 
a reasonable doubt may be created by charac i 
alone misleadingly suggests that in determini? 
or not a reasonable doubt exists, proof of good char: 
should be considered in isolation without reference 
of the other evidence." See, e.q.. Oertle v. United S* 

2d 719, 727 & n. 14 (10th Cir. 1966) 


1.S. 943 (1967). 
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In United States v. Fayette, supra, for example, de- 
fense counsel requested that the following instruction be 


given: 


“Evidence of the defendant's good character is 
in the same category as other factual evidence, and 
must be considered by vou in your deliberations, 
and may, of itself, create a reasonable doubt as to 
the guilt of the defendant.” 


This Court quickly disposed of the defendant's claim that 
the District Court had erred in refusing to give this in- 
struction: 


‘This instruction should not be given, at least 
without the qualification that the so-called charac- 
ter evidence should be considered along with all 
the other evidence in the case in the determination 
by the jury of the question of guilt or innocence. 
United States v. Lowenthal, 224 F.2d 248 (2d Cir. 
19551." 388 F.2d at 737.* 

Hackett’s reliance in support of the contention that a 
"standing alone" instruction should have been given on 
United States v. Minieri, 303 F.2d 550 (2d Cir.!, cert. 
denied, 371 U.S. 847 (1962) and United States v. Cramer, 

The First, Third, Fourth, Fifth, Sixth, Eighth, Ninth and 
Fenth Circuits have ther approved instructions without “standing 
alone" language or have expressly rejected such a charge. United 
States v, Lachmann, 469 F.2d 1043, 1046 & n.3 (1st Cir. 1972 
denied, 411 U.S. 931 (1973) ; United States V. Johnson, 165 F.2d 42, 
18 (3d Cir. 1947 cert; denied, 332 U.S. 852 (1948): Manniz v. 
United States 10 F.2d 250, 253 (4th Cir. 1944): United States v 
tamzy, 446 F.2d 1184, 1186-87 (5th Cir.), cert. denied, 404 U.S 
992 (1971); Poliafico V. United States, 237 F.2d 97, 114 (6th Cir 


1956), cert ed, 352 U.S. 1025 (1957); Black v. United States, 
309 F.2d 331, 343-44 (8th Cir. 1962), cert. denied. 372 U.S. 931 
1963): Smith v. United States, 305 F.2d 197, 205-07 (9th Cir 


cert. denied, 371 U.S. 890 (1962); Untied States v. Oertle, 370 F.2d 
119. 726-27 (10th Cir. 1966 cert. denied, 387 U.S. 943 (1967) 
But see United States V. Lewis, 482 F.2d 632 (D.C. Cir. 1973). 


14" F.2d 210 :2d Cir. 1971), cert. denied, 404 
* 2), is entirely misplaced. The charge delivers 


M eri bears not the slightest resemblance to that given 


here, and it is instructive that the shorteomings of that 
) 


charge—far greater than any conceivable deficiencies in 
the instant case—were not found sufficiently prejudicial 
to warrant reversal. 303 F.2d at 555. United States 
v. Cramer, supra, is equally inapposite. There, the Court 
rad charged that evidence of good reputation “may be con- 
sidered with the other evidence in the case, and may 7) 
connection with the other evidence, be sufficient to raise a 
147 F.2d at 219 


(emphasis supplied’. While the instruction in Cramer 


reasonable doubt in your mind 


may have incorrectly suggested that something more thai; 

just character evidence was needed to create a reasonable 

doubt to the extent that the charge had referred to chara« 
E 1 


ter evidence "in connectioi 11 


th other evidence“. the 


charge was found sufficiently clear and correct so as not 


to require reversal 447 F.2d at 219.** 


Finally, Hackett points to a colloquy between defense 


counsel and the Court during Hackett’s summation and 
argues that the effect of this exchange was to tell the 


effect 
arise 
1 


ed to 


“standing 
alone” chaı > Wo l | the ptr pel vav t nstru he ] "y on this 
point of lai f hac iter | overrule ich earlier 
; ; Lowenthal, supra, 224 F.2d 

been referred to and carefully 

iscussed 
** Hackett's reliance on d States v. Leigh, 513 F.2d 784 
5th Cir. 1975), is also misplaced. There, the District Judge inti- 
in his charge t h rv that evidence of gord « "ucter Was 
to be treated like all other defense evidence, but rather as an 
“excuse” for the crime While Hackett argues that Judge Palmieri 
“suggested” that character evidence was offered as an "excuse" (Bi 
at 11-12). this simply was not the case as any fair reading of the 


Judge's charge readily discloses. 


l 


+) 


jury that the evidence adduced with respect to character 
was not a defensi r. at 13). 1 fact, nothing of the 
sort occurred as an examination of the record clearly 


discloses. 


During the defense case, Hackett called as a character 
witness Edward Hull. Hull testified that he was an 
executive director of a federally-funded anti-poverty pro- 
gram and that Hackett had developed for him a proposal 
for funding : ‘ogram aimed at training indigents to 
drive tractor-trailers. As a result, he testified, twelve 
individuals were trained as tractor-trailer drivers. Hull 
went on to testify that his personal opinio, was that 


Hackett was a law-abiding citizen. 


} 


During summation, defense counsel, obviously playing 


on the emotions of the jury, argued that Hull’s testimony 
showed that as a result of Hackett’s efforts 


“twelve people hose lives were going nowhere, 
now have jobs timate and good jobs and who 
may well have families and homes and hope for a 
future and they got it because of what he | Hackett] 
did." + Tr. 804). 


Aside from the objectio.. dle tenor of these remarks,* 
this line of argument was clearly improper in that counsel 
sought to rely on a specific instance of conduct as demon- 
strating Hackett’s character. While Huil's testimony con- 
cerning Hackett’s employment may have been admis- 
Defense counsel : asked whether Hull that Hackett 
had been convicted of a crime involving the sale ocaine, to which 
Hull responded in th gative Counsel then asked whether this 
altered Hull’s opinion of Hackett's character as a law-abiding per- 
1 | Tr. 698-99 
de the presence of the jury 
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Mr. Ullman: Your Honor, it is a fact —— 

The Court: It is not a defense. You may not 
urge it as a defense and I am sc. ry it was allowed 
to come into the case, but I am constrained to ask 
| old consideration of this testimony 

mi charge with respect to how to 

ter evidence. There is evidence of 
the defendanť s good character and I vill charge 
you with respect to how to deal with that.” (Tr. 
805-06 


colloquy did not, as Hackett 
argues, have the effect of advising the jury that characte 


il 


was not a defense. Nothing of the sort was said «r inti- 
mated by the trial judge The Court simply told the 
jury that while character evidence had been introduced 


and that they would later be instructed how to treat it. 
Hackett's im | in this training program was not 
a defense to the charges against him. 


3. No Timely Objection Was Taken. 


Furthermore, no timely objection was taken with 
respect to the charge on character evidence. After Judge 
Palmieri had delivered his charge, and before the jury 
began its deliberations, defense counsel raised only one ob- 
jection. That objection did not concern the charge on 
character. (Tr. 9255. After making this unrelated ob- 
jection, eounsel was asked if he had any further excep- 
tions, and he replied that he had "nothing further." (Tr. 
9281. 

Approximately an hour after the jury had begun its 
Geliberations. and after the Court had received its first 
note from the jury requesting certain exhibits, counsel 
for the first time excepted to the Court’s charge on charac- 
ter. (Tr. 931). While the Court granted an exception to 


counsel 


the 


claim 


al 


Judge s instruction had erroneously vised the jury that 

character testimony ider a reasonable 
doubt 

riminal Procedure 
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denied, 409 


Any Possible Error Was Harmless. 


vas clearly harmless fo: two rea- 
Witnesses were unconvincing. 
testified that their high opinion 

f An sign 

73 eonvietion 


reli ed to the sale of cocaine, Tr 653. 693 698-99). 


These witnesses were quite plainly a “mere parade of 


oO 


partisans", Michelson v. United States, supra, 335 U.S. 
at 479, whose confirmation of the existence of Hackett’s 
conviction was doubtless of more value to 
their questionable judgment concerning 


Hackett's character. 


Secondly, t} ice of Hackett's guilt was so over- 
whelming that three men's opinion about his character for 
law-abidingness, unshaken in the face of a prior narcoties 


handwriti 


POINT Il 


There Was No Error In Distributing a Transcript 
of a Recorded Conversation With Three Sentences 
Excised. 


Hackett tends that it wi ! rsible error for the 
Court to permit the jurors to be shown a transcript of 
recorded rsatio hich contain three sentences 


oblection- 


the officers 


ard Johns wert recorded 


lays prior to 
| complete tran- 
script "these 1 conversations The trial began 
on Monday N l 1975, and Officer Newton was 
ealled as t] int's rst witness When the tape 
recording of the July 23, 1! \ ti was offered 
into evidence at the end of that first day of trial, defense 
counse } ag 1m b o objec Tr. “al. He 
argued tha n sat : tween the police officers, 
without Johns present, concerning such matters as tl 
health of the officers’ children, were irrelevant. The Gov- 
ernment acquiesced in not playing those portions of the 
tane. but the prosecutor pointed out that other conversa- 
tions between the officers were clearly relevant. Specifi- 


cally after Hackett had d at 230 Riverside Drive 
and Johns had gotten out o » ear to follow him up- 
tairs, the officers had described the movements of both 
Hackett id Joh! he were unfolding before them. 
The Court accepted the Government’s argument that the 
officers’ narrative descriptions of these events were present 


sense impressions and excited utterances under Rules 803 


1), (Z the Federal Rules of Evidence. 


Although counsel was plainly on notice that the Gov- 
ernment intended to use the transeript already prepared 
and that. : ie very least, it intended to show the jury 

portion of the transcript containing the description 
DN the officers of the events which unfolded after Hackett 
arrived on the scene, defense counsel made no suggestion 


that ans portions of the transeript be excised The Court 


then adjourned for the day before the transcript could 


be distributed : the tape plaved, though this was clear- 
order of business the next day. 


norning, a full four days after having re- 
i defense counsel for the first time 
sentences found in the portion of 


draw undue attent portions. Compare 
United State | ".2d 487, 495 (2d Cir. 
1973), with Unit a , 424 F.2d 657, 661 
"S. 824 (1970). Second, the 

removed were in that portion 

ranscript where Officers Newton and Feurtado 
discussed what they had observed after Hackett arrived at 
230 Riverside Drive and after Johns got out of the car 
to join Hackett „ven assuming that the jurors took 
time out from their considerations of the highly incrimin- 
ating evidence that was actually being introduced against 
Hackett in this portion of the transcript to speculate abou* 
what was contained in the brief sentences that had 
been excised—a highly unlikely assumption—, the very 


worst that they could have surmised is that the officers 


ha 


imely, express a conclusion that Hackett was likely 
Johns’ “connection.” | ie officers had reached such 


'one in these passages precisely what they actually 


a conclusion would ha ly have come as a surprise to the 
jurors, since they had just listened to Newton's testimony 
that the officers had waited outside 230 Riverside Drive 
for Johns' connection to arrive for over an hour: that. 
when Hackett walked by the undercover car, he nodded 
to Johns and *^en walked to th elevator where he con- 
tinued to stare at the car; and that Johns then suddenly 
broke off his conversation with the officers, walked to th: 
side entrance of 230 Riverside Drive and followed Hackett 
up the elevator to the tenth floor of the building Since the 
jurors’ surmises, at worst, could not have resulted in am: 
prejudice to Hackett, this claim is meritless. Cf. United 
States v. Calarco, supra, 424 F.2d at 661.* And in light 
of the fact that the potential for prejudice was de mini- 


ised remarka 
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the trial judge can hardly be faulted for refusing 
delay this irial any longer than it already had been. 
Moreover, even if the trial judge could be found to 


have abused his discretion in refusing to delay the trial, 
the error was clearly harmless. As already discussed, 
it i ficult to conceive how Hackett could be found to 
have suffered any prejudice as a result of the excisions 


he second 


Also, this transcript was shown to the jury on t 

of a seven-day trial and was not shown to them again, 
although the jury was shown other tape transcripts dur- 
ing its deliberations after requesting to rehear the record- 
ings of the Johns-Newton telephone calls. Cf. United 
States V. Chiarizio, s» nra, 525 F.2d at 294 n. 4. Finally, 
the proof against Hackett was so overwhelming that anv 
error could not possibly have affected the verdict. 


CONCLUSION 


The judgment of conviction should be affirmed. 
submitted, 


ROBERT B. FISKE, JR., 
United States Attorney for the 
Southern District of New York, 
Attorney for the United States 


of America. 


LAWRENCE B. PEDOWITZ, 
Assistant United States Attorney, 
Of Counsel. 
* On October 28, 1975, with a jury panel waiting and the 


witnesses in the witnes room, n trial had to be delaved after 


"9 


Hackett appeared in Court and advised Ju Palmieri that he 
r 


persona! orney and had just 


retained his own attoit a ( vh entuallv ref 11 
trv the case because no fee n Tr. 
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